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was in effect. 11 A situation not contemplated by these Department 
Regulations arose in the recent case of Doyle V. Mitchell Bros. Oo. 
(6 0. 0. A. 1916) 235 Fed. 686. It was there held that -where timber 
was cut and sold by a timber corporation on its land in 1909, the 
increase in value which accrued prior to 1909, though not entered on 
the books, was not taxable income. 12 That the statute taxes income 
arising after January 1st, 1909, is apparent from the regulations of 
the Treasury Department in regard to prorating. 13 The only purpose 
of prorating is to arrive approximately at the amount of gross income 
arising since January 1st, 1909, in a case where it is difficult or im- 
possible to determine the value of assets on that day; but where, as 
in the case of Doyle v. Mitchell Bros. Oo., supra, the value of the 
capital assets on the 1st of January, 1909, is undisputed, there is no 
reason why that value should not be deducted from gross income in 
order to determine net income. 14 The values entered in the books 
of the corporation do not estop it from setting up the true values; 
such entries bind neither the government nor the corporation. 1 * 



The Situs op Shares op Stock. — In an action against a non-resi- 
dent who is served by publication only, a judgment against him is 
valid merely in so far as it affects property of the defendant within 
the jurisdiction of the court. 1 If, 'then, a resident of one state, holding 
stock in a corporation incorporated in another state, is sued in the 
latter state, in an action involving title to the stock, the courts will 
acquire jurisdiction upon service by publication, where the defendant 
has no other property within the state, only if the stock is itself a 
res there. This question was recently presented to the New York 
Court of Appeals in the case of Holmes v. Camp (1916) 56 N. T. L. J. 
1033. In this case, the complainants were stockholders in both a 
domestic and a foreign corporation. The domestic corporation held 
stock in the foreign corporation, and the foreign in the domestic. This 
latter stock, held in the domestic corporation, had been conveyed by 
the foreign corporation to the testator of the individual defendant; and 
complainants, alleging the transfer to have been fraudulent, filed a 
bill in equity to compel restitution to the foreign corporation of the 
stock of the domestic corporation. The court held that an order 

"T. D. 1742, §§62, 85 (1911). For instance, if the assets were pur- 
chased in 1905 for $100,000 and sold in 1910 for $150,000 the $50,000 appre- 
ciation must be apportioned to the five years during which the assets were 
held, of which only one, 1909-1910, falls within the period during which 
the law was in force; one-fifth of .$50,000, or $10,000, therefore, consti- 
tutes an item of gross income for 1909-1910. 

"For statement of facts, see p. 173. Since the corporation made the 
sale in the ordinary course of its business, the increased value accruing 
subsequent to 1909 was properly regarded as a part of taxable income. 

U T. D. 1571, Art. 2 (1909) ; T. D. 1742, § 62 (1911) ; cf. Lynch v. Tur- 
rish (8 C. C. A. 1916) 236 Fed. 653. 

"The lumber manufactured before January 1st, 1909, and on hand on 
that day was, even by the regulations of the Treasury Department, capital 
assets, though in a changed form. T. D. 1606, § 76 (1910) ; T. D. 1675, 
§75 (1911). 

"Baldwin Locomotive Works v. McCoach (D. C. 1914) 215 Fed. 967; 
cf. Bailey v. New York Cent. etc. R. R. (1882) 106 U. S. 109, 1 Sup. Ct 62. 

"Pennoyer v. Neff (1877) 95 U. S. 714; Cooley, Constitutional Limita- 
tions (7th ed.) 579 et seq. 
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directing service on the individual defendant by publication was prop- 
erly granted, under § 438, subd. 5, of tbe Code of Civil Procedure, as- 
the stock in the domestic corporation was a res within the state, which 
could be dealt with in this action. 

There is no doubt that, if the stock is a res within the state, an. 
action involving title thereto is one quasi in rem, 2 so that the real 
matter for determination concerns the situs of the stock of a corpora- 
tion. And it is well settled that the same share of stock may have a 
situs in several different states at the same time, dependent on the 
purpose for which the situs is fixed, and subject, of course, to the 
various state statutes. Thus, in suits involving title to the stock, 3 or 
for the purpose of attachment,* the situs of the stock is in the state- 
where the corporation is incorporated, even if practically the whole 
property and business of the corporation be in another state; 5 though 
this fact may also give it a situs in the latter state.* For the purpose 
of taxation, the stock is situated in the state of the stockholder's resi- 
dence, 7 unless the statutes declare otherwise, 8 while for the assessment 
of an inheritance tax the situs is in the state of the corporation's 

"Andrews v. Guayaquil etc. Ry. (1905) 69 N. J. Eq. 211, 60 Atl. 568, 
aff'd. 71 N. J. Eq. 768, 71 Atl. 1133; Hudson Nav. Co. v. Murray (D. C. 
1916) 236 Fed. 419. 

"Andrews v. Guayaquil etc. Ry., supra; Jellenik v. Huron Copper 
Mining Co. (1900) 177 U. S. 1, 20 Sup. Ct. 559. 

•Chesapeake & Ohio R R. v. Paine & Co. (1877) 70 Va. 502; see Plimp- 
ton v. Bigelow (1883) 93 N. Y. 592; Ashley v. Quintard (C. C. 1898) 90 
Fed. 84. It has been said that the situs of the shares must be in the state 
where the corporation is incorporated, since it is by the law of that state 
only that the shares are created and regulated as to all their incidents. 
Ashley v. Quintard, supra; see Evans v. Monot (1858) 57 N. C 227; cf. 
Gamble v. Dawson (1912) 67 Wash. 72, 120 Pac. 1060. 

*Cf. Daniel v. Gold Hill Mining Co. (1902) 28 Wash. 411, 422, 68 Pac. 
884. 

"Wait v. Kern River Mining etc. Co. (1909) 157 Cal. 16, 106 Pac. 98; 
Bowman v. Breyfogle (1911) 145 Ky. 443, 140 S. W. 694; especially if, 
under the state laws, the corporation becomes virtually domesticated there. 
Young v. South Tredegar Iron Co. (1886) 85 Tenn. 189, 2 S. W. 202; Dean 
Rapid Telegraph Co. v. Howell (1912) 162 Mo. App. 100, 144 S. W. 135. 
The cases which hold that certificates of stock may be .attached, or consti- 
tute a res, in the state in which they are found, even though neither the 
corporation nor the stockholder resides there, do not really represent an 
extension of this view, and constitute no exception to the rule that the 
certificates merely represent the stock, Christmas v. Biddle (1850) 13 Pa. 
223; United States Radiator Corp. v. State (1913) 208 N. Y. 144, 101 N. E. 
783, since they do not involve a determination of the situs of the stock, 
and hold merely that the certificates are themselves property. Merritt v. 
American Steel-Barge Co. (8 C. C A. 1897) 79 Fed. 228, 234; Simpson 
v. Jersey City Contracting Co. (1900) 165 N. Y. 193, 58 N. E. 896; cf. 
Puget Sound Nat'l. Bank v. Mather (1895) 60 Minn. 362, 62 N. W. 396; 
see 2 Cook, Corporations (6th ed.) § 485; 14 Columbia Law Rev. 168; see 
contra, Winslow v. Fletcher (1886) 53 Conn. 390, 396, 4 Atl. 250. 

'Stanford v. City and County of San Francisco (1900) 131 Cal. 34, 6? 
Pac 145; 2 Cook, Corporations (6th ed.) § 565; Helliwell, Stock and 
Stockholders, § 350; see 16 Columbia Law Rev. 137. 

•Tappan v. Merchants' Nat'l. Bank (1873) 86 U. S. 490; 2 Cook, Cor- 
porations (6th ed.) § 566; Helliwell, Stock and Stockholders, § 350. 
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domicil." Some, at least, of these distinctions appear to be arbitrary. 
But while, as a matter of scientific accuracy, it would doubtless be 
desirable to limit the situs to one place only, 10 it is submitted that it 
is yet possible to evolve a theory which will admit of the situs being 
in several places, and will thus harmonize the above rules. As a 
share of stock is an intangible thing, it can of course have no actual 
situs in the sense that a corporeal object can have one. What is meant 
by its situs is the place where it is enforcible. 11 But though it is incon- 
ceivable that a tangible object should be in more than one place at 
one time, there is no difficulty, apart from constitutional and juris- 
dictional questions, in the abstract conception of a right or interest 
enforcible in an indefinite number of places at the same time, — not 
limited to one theoretical situs, but having an indefinite number. In 
the actual administration of the law, however, this theory necessarily 
conflicts with numerous other rules and principles, and is subject to 
certain obvious practical difficulties; so that the only practicable situs 
of such an intangible right or interest as a share of stock is the place 
where it can be most effectively dealt with. 12 Since this place may 
vary in accordance with the purpose for dealing with it, and is subject 
to the facts in each case, it is possible, without violating theory, for a 
share of stock to be situated in several places at the same time. 18 In 
its ultimate analysis, the test is really one of convenience. If this view 
be correct, the case of Holmes v. Camp, supra, is undoubtedly sound. 
For unquestionably it is convenient, in determining the title to stock, 
that its situs be considered to be in the state where the corporation in 
which it is a right or interest is itself situated. And even though it 
might have been decided that the situs was with the stockholder, as 
the law is settled, practicable, and not illogical, a decision according 
with it is to be supported. 



Eights Under Invalid Adoption ok Contract to Adopt. — Adop- 
tion, though usual in the Soman and civil law, was unknown to 
the common law, and is purely statutory in America. 1 Though the 
statutes vary somewhat in the different states, they all accord in vest- 
ing the adopted son with the same right to inherit from the adoptive 
parent as an ordinary child. 2 Since the statute is in derogation of 

'Matter of Bronson (1896) 150 N. Y. 1, 8, 44 N. E. 707; Greves v. Shaw 
(1899) 173 Mass. 205, 53 N. E. 372; but cf. Neilson v. Russell (1908) 76 
N. J. L. 655, 71 Atl. 286. 

"See 16 Columbia Law Rev. 414. 

"Amparo Mining Co. v. Fidelity Trust Co. (1909) 75 N. J. Eq. 555, 73 
Atl. 249; 16 Columbia Law Rev. 414. 

"Amparo Mining Co. v. Fidelity Trust Co., supra. 

"Normally, of course, the stock will not be held to be situated in a 
state other than that of the domicil of the corporation or the stockholder, 
since it would not be practicable to deal with it there. Plimpton v. Bige- 
low, suira; Armour Bros. Banking Co. v. St Louis Nat*l Bank (1892) 
113 Mo. 12, 20 S. W. 690; McKane v. Burke (C. C. 1904) 132 Fed. 688. 

*31 Cent L. J. 66; In re Thome (1898) 155 N. Y. 140, 49 N. E. 661. 

The statutes have been generally construed to allow the child to 
inherit from the adoptive parent only; but not through him from his 
lineal or collateral kindred. Keegan v. Geraghty (1881) 101 111. 26; see 
Phillips v. McConica (1898) 59 Oh. St. 1, 51 N. E. 445. 



